Refugee and Migrant Children’s Consortium

Nationality and Borders Bill - Committee Stage
Evidence on new clauses NC29-37 on Age Assessments

Introduction

On 21 October, the government laid new Clauses 29 to 37, to replace the placeholder Clause
58 (age assessments). For the government to introduce such detailed clauses so late in the
process, despite having set out its intentions months ago in the New Plan for Immigration, is
very poor and does not allow for proper scrutiny on matters of bodily integrity and fundamental
human rights. The clauses ignore many of the concerns raised to date by those organisations
working with unaccompanied children and young people' and risk violating children’s rights.
The Refugee and Migrant Children’s Consortium (RMCC), a coalition of over 60 organisations,
is of the view that all of these clauses should be removed from the Bill, but this briefing
focuses on the following most harmful elements:

¢ New regulations and standard of proof for age assessments.

¢ Home Office powers to compel local authorities to assess age.

e The use of ‘scientific methods’ to assess age.

¢ Penalising children for not consenting to potentially harmful ‘scientific methods.

Children who come to the UK on their own from countries such as Afghanistan, Sudan and
Eritrea face a unique problem when asked to prove their date of birth. The registration of births
and the importance placed on chronological age differs across the world" and many are
unable to show official identity documents, such as passports or birth certificates, because
they have either never had them in the first place, have had them taken from them, lost them
in the chaos of fleeing or have had to destroy them en route. Some may have had to travel
using false documentation (often suggesting they are an adult) provided by smugglers and
traffickers. Disputes over age can also arise from a lack of understanding of the way in which
dates are calculated in other countries and cultures, and associated confusion over what is
being said by a child about his or her age.

In the absence of documentation, it is extremely difficult to determine a child’s age accurately,
and this is all the more so with children from different countries. Even those from similar ethnic
backgrounds who have grown up in the same social and economic environment may display
significant physical, emotional and developmental differences. These differences can be
exacerbated by experiences of adversity, conflict, violence and the migration process.

The process of age assessment itself can also cause a lot of anxiety, confusion and frustration
to many vulnerable children and young people, and have a negative impact to their already
poor mental health.



Age is at the heart of a young person’s identity and is key to developing trusting relationships
from which to understand their experiences of abuse and persecution prior to arrival in the UK.
In the UK age determines how or whether they are supported by children’s services; their
access to education; whether they are provided with asylum support by the Home Office and
dispersed to a different part of the UK; and whether they are accommodated or detained with
adults. Age also determines how their asylum or immigration application is processed and
decided and forms a key part of how their credibility is perceived in this context." For
unaccompanied children in the asylum system, age is fundamental to their receiving
the support and protection they need.

We understand that there is concern that adults may be incorrectly placed in accommodation
with children. However, we urge parliamentarians to consider that the greater safeguarding
risk is to children being treated incorrectly as adults and that those as young as 14 have been
placed in immigration detention, or alone in accommodation with adults of all ages.” We know
that occasionally young adults may be treated as children as a result of the difficulties with
assessing age, but given the child protection measures in place and the supervision provided
in children’s placements it is a lower risk and far safer than children being treated as adults in
places where there are no safeguarding measures or supervision. Furthermore, the truth is
that a significant number of disputes about age are not over whether the individual is a child or
an adult, but over the exact age of the child, for example, whether they are 15 or 17, impacting
how they are cared for by local authority children’s services and access to education.”

There are around 5,000 unaccompanied children looked after by local authorities in England
currently — most (85%) are aged 16 and 17." In 2020 and 2019, there were 6,066 asylum
applications from unaccompanied children."" In that period, 1,530 individuals had their ages
‘disputed’ but, of those where an assessment was concluded, 50% were found to be children
at the initial social work assessment. Of those found to be adults by the Home Office, statistics
are not available to show how many of these decisions were later overturned, following
advocacy and/or finding of fact reviews by judges.""Government statistics on age disputed
cases do not include those applicants who claim to be children but who are treated as
adults under Home Office policy and subsequently found to be children.” There has
been a worrying trend of young people deemed adult following ‘short’ assessments which are
not carried out in accordance with case law or Association of Directors of Children’s Services
guidance.*™

New regulations and standard of proof for age assessments

It is impossible to know for certain someone’s age and international guidance has stressed
that age assessments “should only be undertaken by independent and appropriately skilled
practitioners™" and ‘should not only take into account the physical appearance of the
individual, but also his or her psychological maturity™*.The process is complicated and
nuanced and the guidance that has been developed in England,® Scotland®" and Wales™"
to support the conduct of appropriate and fair age assessments is detailed in light of this.

Age assessments are, and should be, a function of the child protection/safeguarding system.
Social workers, by nature of their education, studies, training, experience and specialist skills
in working with and interviewing vulnerable children and young people, are uniquely
positioned to undertake assessments, with evidence and input from other agencies vital for a
truly holistic assessment.




The government’s new clauses give the Home Office the power to make regulations on how
to assess age and introduce a standard of proof of ‘balance of probabilities’ for age
assessments. Years of domestic case law regarding age assessments has determined the
burden of proof is not attributed to either the child or the state. Furthermore, the case law
has also established that there is no burden on the child to prove their age but rather it is a
matter of decision makers weighing the available evidence.™ The current standard when age
is disputed in the context of an asylum appeal is that of a ‘reasonable degree of likelihood’
and the government has provided no evidence as to why this would need to be amended.*
Given the complicated nature of assessing age, introducing such a high standard of proof
would significantly increase the risk of children being wrongly treated as adults.

We are also extremely concerned that changes to age assessment criteria will be introduced
via secondary legislation. Concerns have repeatedly been raised about the use of delegated
powers and statutory instruments (SI) by government to amend laws without first facing
detailed parliamentary scrutiny® — while Sls have the ‘technical approval’ of parliament,
scrutiny is often perfunctory, particularly for those passed under the negative resolution
procedure.

Suggested amendments:
Clause NC30, page X, line X, leave out line X and insert—
‘reasonable degree of likelihood.”

Member’s explanatory statement

Clause NC30 (6) currently sets out the standard of proof for age assessments at the balance
of probabilities. This amendment will ensure the standard of proof is in line with case law and
reflects the evidentiary challenges faced when assessing age and the need to give the
benefit of the doubt where appropriate.

Clause NC31, subclause (4), leave out ‘balance of probabilities’ and insert—
‘reasonable degree of likelihood.”

Member’s explanatory statement

Clause NC31 (4) currently sets out the standard of proof for age assessments at the balance
of probabilities. This amendment will ensure the standard of proof is in line with case law and
reflects the evidentiary challenges faced when assessing age and the need to give the
benefit of the doubt where appropriate.

Clause NC34, subclause (3)(a) leave out ‘balance of probabilities’ and insert—
‘reasonable degree of likelihood.”

Member’s explanatory statement

This amendment to Clause NC34 (3)(a) provides for the correct standard of proof the First
Tier Tribunal must apply when deciding an appeal relating to age assessment.




Home Office powers to compel local authorities to assess age

Statutory guidance from the Department of Education currently makes clear that local authority
age assessments “should only be carried out where there is reason to doubt that the individual
is the age they claim” and “should not be a routine part of a local authority’s assessment of
unaccompanied or trafficked children”.*" NC30 undermines this guidance by giving the Home
Office powers to compel local authorities to assess the age of a child because it they must
provide the Home Office with evidence as to why they believe the child is the age they claim to
be.

Local authorities have long expressed frustration over having to conduct age assessments
when Home Office caseworkers challenge their view that they see no reason to doubt a
young person’s age. Introducing this change undermines the specialist knowledge and
experience needed by social work professionals, whilst tying them up in unnecessary age
assessment processes at the expense of their stretched resources.

Suggested amendments:
Clause NC30, subclause (3), leave out “must” and insert “may”

Member’s explanatory statement

This amendment to NC30 (3) would allow local authorities to decide whether to refer,
conduct and inform the Secretary of State of an age assessment in line with their statutory
duties to children under the Children’s Act 1989.

Clause NC30, subclause (4)(b), leave out “must” and insert “may”

Member’s explanatory statement

This amendment to NC30 (4)(b) would allow local authorities to decide what evidence to
provide the Secretary of State in line with their statutory duties to children under the
Children’s Act 1989.

Clause NC33, subclause (2)(b), leave out “must” and insert “may”

Member’s explanatory statement

This amendment to NC33 (2) (b) would allow local authorities to decide what evidence to
provide the Secretary of State in line with their statutory duties to children under the
Children’s Act 1989 in the regulations set out by the Secretary of State amendments NC30
and NC31.

The use of ‘scientific methods’ to assess age

NC32 allows the government to introduce regulations specifying scientific methods to be
used to assess age, including ‘examining or measuring parts of a person’s body’ and the
analysis of saliva, cell or other samples and the DNA within them.

The use of scientific methods to assess age has long been the subject of debate™ and
professional medical bodies are unequivocal in their rejection of their use. The Royal College
of Paediatrics and Child Health’s current guidance states:



“The use of radiological assessment is extremely imprecise and can only give an estimate of
within two years in either direction, and the use of ionising radiation for this purpose is
inappropriate. The British Society for Paediatric Endocrinology and Diabetes are clear that it
is not possible to accurately assess a child's age based on physical examination or bone
age assessment... dental x-rays, bone age and genital examination will currently not add
any further information to the assessment process.”™

The British Dental Association has long voiced its opposition to the use of dental x-rays
stressing that they are inaccurate, inappropriate and unethical.”™" Research has also shown
that epigenetics has the same inaccuracies.”""

In Europe, there are an increasing number of decisions that state how scientific methodology
is not sufficiently sound to be relied upon™" and the Council of Europe (CoE) has made
clear that:

“There is a broad consensus that physical and medical age assessment methods are not
backed up by empirically sound medical science and that they cannot be assumed to
result in a reliable determination of chronological age. [They] enable, at best, an educated
guess. In addition to the scientific weaknesses and inaccuracy of age assessment
methods, several methods have been evidenced to have a harmful impact on the physical
and mental health and wellbeing of the person undergoing age assessment”™*

The CoE has also noted that examination of genital maturity should never be used as “this
may amount to inhuman and degrading treatment™**

It has long been clear that scientific methods are not a ‘silver bullet’ for solving the question
of age. In the European context, the UK’s approach has been seen as a gold standard and it
is unclear why the government wishes to depart from this in the absence of any new
scientific techniques that could be used safely and accurately as part of a holistic, multi-
agency age assessment. The government’s amendments to the Nationality and Borders Bill
will still give significant latitude to the Home Office to define in due course what constitutes
an appropriate ‘scientific methods’ of age assessment (NC32 (9)) — it is vital that no new
methods are introduced that are inaccurate and/or risk harming children and any new
changes are approved by the relevant professionals medical body before being introduced.

Suggested amendment:

Clause NC32, page X, line X, at the end insert—

“(4) A method may not be specified in regulations under subsection (1) unless

the Secretary of State receives approval from the relevant medical, dental and scientific
professional bodies that the method is accurate beyond a reasonable doubt for assessing a
person’s age.”

Member’s explanatory statement

NC32 provides for use of scientific methods in age assessments. This amendment will
ensure those are only introduced if the method is proved accurate by the relevant
professional body.




Penalising children for not consenting to potentially harmful ‘scientific methods’

Even more concerning, in light of the problems identified above, is part (7) of NC32 which
states that if a putative child or their parent or guardian does not consent to the use of a
‘specified scientific method’ then this should be taken as damaging their credibility. This will
basically force children and young people to undergo assessments that may be harmful.

Suggested amendments:
Clause NC32, leave out paragraph (7)

Member’s explanatory statement

This amendment would remove the provision in Clause NC32 (7) to allow the government to
take into account as damaging to a person’s credibility (or the credibility of a person who has
made a statement on their behalf), the decision not to consent to the use of the specified
scientific method.

Clause NC33, leave out paragraph (1)(f)

Member’s explanatory statement

This amendment would remove the provision in Clause NC33 (1)(f) to allow the Government
to make regulations about how age assessments under amendments NC30 and NC31 which
would include damage to the person’s credibility due to lack of co-operation with the
assessment.

The Refugee and Migrant Children’s Consortium (RMCC) is a group of over 60 NGOs
working collaboratively to ensure that the rights and needs of refugee and migrant children
are promoted, respected and met in accordance with the relevant domestic, regional and
international human rights and welfare standards. For more information and a list of
members, please contact Maya Pritchard, Co-Chair at maya@slr-a.org.uk

For more information on the issues raised in this briefing, please contact Laura Duran at
L.Duran@ecpat.org.uk or Kamena Dorling at kamena.dorling@article39.org.uk

Case study - K (supported by the British Red Cross from January 2021)

K arrived in the UK in November 2020 from Iran and was held in a police station in Kent. He
knew that he was 16 years old when he left Iran and told staff at the police station his date of
birth. They explained that based on the date of birth he would have been 17 at that time.
Some people believed him but there was one staff member who didn’t. A woman then came
to ask him questions about his age, he thinks she was from social services but he wasn’t
sure. The woman didn’t believe he was 17 and thought he looked older. K had been living in
‘the jungle’ in Calais, had not properly washed for a long time and had grown a beard. After
the lady left, he was questioned by staff and put under pressure to accept he was 18. He
was very confused about what was happening and didn’t understand what this would mean.
The Home Office recorded his date of birth as 18, he was not referred to a local authority for
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a full age assessment and was dispersed into adult asylum support accommodation in a
hotel.

Whilst in asylum support accommodation, K tried to get help and was finally given a number
for the British Red Cross who referred him to one of their local young refugee projects. He
was very scared as he was the only child in the hotel and was worried about the other
people staying there who were all adults, some of them were taking drugs and were not
‘good people’ and he couldn’t eat the food. He was relieved to finally speak to someone who
was willing to support him and he asked for help to be urgently moved out of the hotel.

The young refugee project made a safeguarding referral to the relevant local authority
regarding the young person and explained his situation. The local authority promptly
arranged to visit the young person and during an initial ‘brief enquiry’, two social workers
agreed that it was highly likely that K was the age he was claiming to be. In line with
guidance they did not feel it was necessary to subject him to a lengthy and intrusive full age
assessment process. K was immediately moved into semi-independent accommodation and
provided with support under section 20 of the Children Act 1989. The local authority
completed a full needs assessment and quickly took action to refer him to a GP, dentist,
optician, immigration solicitor and supported him to enrol in college. He had also been
suffering from asthma and had not received any medical support since arriving in the UK.
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